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CULPA IN CONTRAHENDO, BARGAINING IN
GOOD FAITH, AND FREEDOM OF CONTRACT:
A COMPARATIVE STUDY

Friedrich Kessler * and Edith Fine **

The common low appears to have no counterpart to the German
doctrine of culpa in controhendo: that contracting parties are under
a duty, classified as contractual, to deal in good faith with each
other during the negotiation stage, or else face liability, customarily
to the extent of the wronged party’s reliance. In this comparative
study Professor Kessler and Mrs. Fine find, however, that notions
of good faith and fair dealing are frequently expressed in the
American contract law affecting preliminary negotiations, firm offers,
mistake, and wmisrepresentation, and that the doctrines of mnegli-
gence, estoppel, and implied contract, among others, have at the
same time served many of the doctrinal functions of culpa in con-
trahendo.

I. INTRODUCTION

HE doctrine of culpa in contrakendo goes back to a famous

article by Jhering, published in 1861, entitled “Culpa in con-
trakendo, oder Schadensersatz bei nichtigen oder nicht zur Per-
fektion gelangten Vertrigen.” ' It advanced the thesis that dam-
ages should be recoverable against the party whose blameworthy
conduct during negotiations for a contract brought about its in-
validity or prevented its perfection. Its impact has reached be-
yond the German law of contracts.

*Justus S. Hotchkiss Professor of Law, Yale Law School. J.U.D., University
of Berlin, 1928. The authors gratefully acknowledge the constructive suggestions
made by Sonja Goldstein, B.Sc. (econ.), London School of Economics, 1947; LL.B.,
Yale, 1952.

** A.B., Barnard, 1951; LL.B., Harvard, 1937.

14 JABRBUCHER FUR DIE DOGMATIK DES HEUTIGEN ROMISCHEN UND DEUTSCHEN
PrivaTrRECETS 1 (1861), reprinted in 1 VON JHERING, GESAMMELTE AUFSATZE 327
(x881z). For discussion of Jhering’s article see 1 WirrisToN, CONTRACTS § 63A (rev.
ed. 1936); 5 id. § 1600B [hereinafter cited as Wiriston]; Fuller & Perdue, The
Reliance Interest in Contract Damages: 1, 46 Yate L.J. 52, 86 (1936) ; Patterson,
Egquitable Relief for Unilateral Mistake, 28 Corun. L. REv. 859, 886 (1928).
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In Jhering’s view, the German common law of his day, the so-
called Gemeines Reckt, was seriously defective in not paying
sufficient attention to the needs of commerce. It did not adequate-
ly correct the will theory 2 and the meeting of minds requirement.
To give some of his illustrations: a slip of the pen, an erroneous
transmission of an offer or acceptance, an essential unilateral mis-
take as to the identity of the other party or of the subject matter,
however impalpable, fatally affected the validity of the contract.
As a result a buyer, for instance, who inadvertently ordered oo
pounds instead of the intended ten was not liable to reimburse the
seller for the costs of transporting the merchandise rejected.
Furthermore, he argued, the prevailing view made it impossible
for an offeree to rely on the perfection of the contract even if he
had dispatched his acceptance because death of the offeror might
have occurred or revocation of the offer might have been sent be-
fore the acceptance had become effective. Objective impossibility,
finally, even if known to the promisor, brought about the invalidity
of the contract. These and other instances where a party by “lack
of diligence” had prevented the consummation of a valid contract
persuaded Jhering to raise in a systematic fashion the question
whether the “blameworthy’” party should not be held liable to
the innocent party who had suffered damages relying on the
validity of the contract. His answer was in the affirmative. Of
course, the party who has relied on the validity of the contract to
his injury will not be able to recover the value of the promised
performance, the expectation interest. But, he suggested, the law
can ill afford to deny the innocent party recovery altogether; it
has to provide for the restoration of the stafus guo by giving the
injured party his “negative interest” or reliance damages. The
careless promisor has only himself to blame when he has created
for the other party the false appearance of a binding obligation.?
This is the meaning of culpa in contrakendo*

2 For the influence of the will theory on German law see Windscheid, Wille und
Willenserklirung, 63 ArcEIV FUR DIE CIvILISTISCHE PraxXIs 72 (1880); I STAUD-
INGER, KOMMENTAR zUM BURGERLICHEN GESEIZBUCE § 119, Anm. 2, 3 (rr1th ed.
1957) [hereinafter cited as STAUDINGER]. But see, e.g., Bihr, Ueber Irrungen im
Contrahiren, 14 JABRBUECHER FUR DIE DOGMATIK DES HEUTIGEN ROMISCEEN UND
DEUTSCHEN PRIVATRECHTS 393 (1875), defending the objective theory of con-
tracts. For the will theory in the common law, see Pound, Tke Role of the Will
in Law, 68 Harv. L. Rev. 1, 14 (3954); Williston, Freedom of Contract, 6
Cornerr L.Q. 365, 367-69 (1921).

3 Jhering, supra note 1, at 7, 16-1%, 34-35, 42, 44.

4“Fault in negotiating.” Committed to the thesis that liability was based on
fault, Jhering had to stretch “fault” beyond recognition to save his theory. Thus
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Although Jhering’s reading of the then existing law, particularly
his interpretation of the Roman sources, and the culpa rationale
he advanced were subjected to criticism,® his basic ideas have
strongly influenced the development of many though not all civil
law systems. This is particularly true for the German legal sys-
tem. The framers of the civil code, it is true, were not ready to
adopt a general theory of culpa in contrakendo. But in some of
the code’s provisions the impact of Jhering’s theories can be
clearly seen. For instance, the civil code drastically modified the
will theory of contracts so as to protect injurious reliance. While
a promise made in the belief that it will not be taken seriously is
still void, and a promise affected by unilateral mistake may still
be voidable, the party injured by invalidity or disaffirmance of a
contract will be entitled to recover his reliance interest. Going
beyond Jhering, liability in these situations does not even pre-
suppose fault.® Thus the civil code, although not adopting the
objective theory, has broken with the will theory in its radical
form and adopted a compromise solution aiming at the protection
of both parties. Furthermore, under section 307, the code has
adopted the Jhering solution of the impossibility problem, provid-
ing that one who knows or ought to know of an existing impossi-
bility is liable in damages to the extent of the other party’s
reliance.

In the decades following the enactment of the civil code, case
law with the aid of the legal literature began to treat the isolated
provisions of the code as instances of a general scheme of pre-
contractual liability.” Going beyond a mere correction of the will

if the offeror’s death had made a mailed acceptance ineffective, he was deemed at
fault for having used the “unsafe” method of correspondence rather than the
“safe” way of contracting by parol. Id. at 93—94. The reasons for Jhering’s
technique are admirably set out in Brock, Das NEGATIVE VERTRAGSINTERESSE 48-56
(1g02). For criticism see * DEMoGUE, TRAITE DES OBLIGATIONS EN GENERAL 0%
(1923).

5See 1 FoersTER-EccIus, PREUSSISCHES PRIVATRECHT 435-358 (7th ed. 1896);
Monr£seEN, UEBER DIE HAFTUNG DER CONTRAHENTEN BEI DER ABSCHLIESSUNG VON
SCHULDVERTRAGEN 5-12 (1879). Windscheid, although rejecting Jhering’s culpa
rationale, favored the imposition of liability — anchored in notions of good faith —
in most of the situations enumerated by Jhering. See 2 WmNpsCHED, LEHRBUCH
DES PANDERTENRECHTS § 307 n.5. (8th ed. 1900).

® BURGERLICHES GESETzBUCH [hereinafter cited as B.G.B.] §§ 116, 119, 122, 179,
para. 2, 307, 309.

7 The provisions of the civil code often referred to are: B.G.B. §§ 122, 149, 179,
307, 309, 463, 523, para. I, 524, para. 1, 600, 663, 694 ; HANDELSGESETZBUCE [herein-
after cited as H.G.B.] § 362. Categorization of culpa in contrahendo situations
was attempted in Oct. 29, 1938, 159 Entscheidungen des Reichsgerichts in
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dogma, culpa in comirahendo became anchored in the great
principle of good faith and fair dealing which permeates, we are
told, the whole law of contracts, controlling, indeed, all legal
transactions.® The comprehensive theory which has gradually
emerged is still in the process of expansion.® Once parties enter
into negotiations for a contract, the sweeping language of the cases
informs us, a relationship of trust and confidence comes into ex-
istence, irrespective of whether they succeed or fail.’® Thus,
protection is accorded against blameworthy conduct which pre-
vents the consummation of a contract. A party is liable for neg-
ligently creating the expectation that a contract would be forth-
coming although he knows or should know that the expectation
cannot be realized.™ Furthermore, the parties are bound to take
such precautionary measures as are necessary for the protection
of each other’s person or property. A store, for instance, is liable
in accordance with contract principles to a customer who is in-
jured through the negligent handling of merchandise by a clerk.
So is the owner of a restaurant to a guest who enters and is injured
because the premises are unsafe.®

Of particular importance are the duties of disclosure imposed
on negotiating parties in the interest of fair dealing and the
security of transactions. Each party is bound to disclose such

Zivilsachen [hereinafter cited as R.G.Z.] 31, 54—55. See generally 3 LarRENZ, LEHR-
BUCH DES SCHULDRECHTS § 4 V, at 38-43 (sth ed. 1962) [hereinafter cited as
Larenz, LEErBUCH] ; LEEMANN, ALLGEMEINER TEIL DES BURGERLICHEN GESETz-
BUCHES 222-24 (12th ed. 1960) ; Larenz, Culpa in Contrahendo, Verkehrssicherung-
spflicht und “sozialer Kontekt,” 8 MONTSSCHRIFT FUR DEUTSCHES RECHT 515
(1954) ; Nirk, Rechtsvergleichendes zur Haftung fiir Culpa in Contrahendo, 18
RABEL’S ZEITSCHRIET 310 (1953).

8 1 LARENZ, LEHRBUCH 39, 100-15. The Reichsgericht has constantly emphasized
good faith and security of transactions. See, e.g., April 5, 1922, 104 R.G.Z. 265;
Sept. 24, 1918, 95 R.G.Z. 58.

® 1 RaBeL, Das RecET bES WARENKAUFS 157-39 (1936), warns against applying
the doctrine too broadly. See also Titze, Verschulden beim Vertragsschluss, 6
HANDWORTERBUCH DES RECHTSWISSENSCHAFT 516 (Stier-Somlo & Elster eds. 1929).

10See June 20, 1952, 6 Entscheidungen des Bundesgerichtshofes in Zivilsachen
[hereinafter cited as B.G.H.Z.1 330-33; Oct. 29, 1938, 159 R.G.Z. 33, 54-55; June
22, 1936, 151 R.G.Z. 357, 358~60; March 11, 1932, 135 R.G.Z. 339, 346—47; March
1, 1928, 120 R.G.Z. 249, 251; Nov. 28, 1923, 107 R.G.Z. 357, 360-63; April s,
1922, 104 R.G.Z. 265; Sept. 24, 1918, 95 R.G.Z. 58, 60-61.

Culpa in contrahendo covers the phase of negotiation as well as the phase of
consummation. The Reicksgericht has tended to impose duties of culpa in con-
trahendo as early as possible to overcome the shortcomings of German tort law.
Certainly an offer is not required. See May g3, 1911, 76 R.G.Z. 239.

11 Jan. 19, 1034, 143 R.G.Z. 210.

12 Dec. %, 1911, 48 R.G.Z. 239; June 14, 1910, 74 R.G.Z. 124.
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matters as are clearly of importance for the other party’s decision,
provided the latter is unable to procure the information himself
and the nondisclosing party is aware of the fact.®* To illustrate:
The owner of a house negotiating for its sale has made arrange-
ments for inspection with a prospective buyer. He fails to give
notice that he has sold the house to a third party and the prospec-
tive buyer makes a trip in vain.** The seller of a house “negli-
gently” fails to notify the buyer that the housing authority is
planning to take over the rental of the house making it impossible
for the buyer to move in. The action of the housing authority
frustrates the purpose of the contract envisaged by the buyer and
known to the seller.’® A party “negligently” discharging his duty
to inform by giving erroneous information is equally liable.®* In
all these instances culpa in contrahendo has been invoked and the
blameworthy party held liable for the resulting injury. The vic-
tim is to be restored to the position he would have occupied had
there been no violation of the duty of disclosure. Since in most
situations where the duty to disclose was violated the other party,
if correctly informed, would have abstained from entering into
the contract, it makes good sense to measure liability, as a rule,
on the basis of the reliance interest and not in terms of the benefit
anticipated, the expectation interest. For example, one who enters
into a partnership agreement on the basis of misleading informa-
tion concerning the value of assets to be brought into the venture
by the other party is entitled to be put in the position he would be
in had he received correct information. Since, in all likelihood, he
would not have joined a partnership on the basis of correct in-
formation, he is entitled to recover the loss he suffers if the part-
nership fails due to undercapitalization.’” But he is not entitled to
recover his expected profits. The expectation interest can only be
recovered if it can be shown that without culpa in contrahendo
the contract would have been concluded on the terms anticipated
by the innocent party.!®

13 April 26, 1912, Reichsgericht, 41 Juristische Wochenschrift [hereinafter cited
as J.W.] 743; see BLOMEYER, ALLGEMEINES SCEULDRECET 79 (2d ed. 1957).

14 The illustration is taken from 1 LArReNz, LEHRBUCH 39.

15 See Oct. 5, 1931, Reichsgericht, 25 Leipziger Zeitschrift fiir Deutsches Recht
1377; April 26, 1912, Reichsgericht, 41 J.W. 743 (licensor failed to notify licensee
of infringement claim by competitor).

16 Sept. 24, 1918, 95 R.G.Z. 58 (additional expenses recovered despite fixed
price contract).

17 The illustration is taken from 1 LARENZ, LEERBUCH 42.

18 LEEMANN, 0p. cit. supra note 7, at 223. For discussion of the measure of
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Liability for culpa in conirakendo, in keeping with the generally
applicable principle governing contractual liability under German
law, presupposes fault, i.e., at least negligence.’® Since the stand-
ards of negligence are objective it is sufficient that the party to be
held liable deviated from the standards of care and fairness ex-
pected under the circumstances.?® Nevertheless, the classifica-
tion of culpa in contrahendo liability as contractual, which is con-
stantly emphasized, is of great practical importance due to the in-
adequacy of tort law. German tort law, in contrast to other civil
law systems, has not adopted a general principle of liability wher-
ever there is injury caused by fault. Instead it consists of a num-
ber of individual torts, and negligent causing of mere pecuniary
harm, as distinct from injury to the person or property, is not one
of them. Furthermore, while a contracting party is equally liable
on the contract whether he acts personally or through an agent, in
tort a principal is liable for the acts of his agent only if he is
guilty of negligent selection or supervision.?

The impact of Jhering’s thesis has not been confined to the
German law of contracts. Culpa in contrakendo doctrine has
profoundly affected Austrian and Swiss law.?? It has been widely
discussed in the French literature and may thus have influenced
the case law, even if only indirectly.?®> However, in contrast to de-
velopments in Germany, precontractual duties of care seem to
have become an issue mainly in situations where strict adherence
to classical will theory and to the meeting of minds requirement

damages, see June 22, 1936, 151 R.G.Z. 357, 359-61. The measure of damages
for fraudulent concealment of defects of movables is the expectation interest.
B.G.B. § 463.

19 B G.B. § 246; Sept. 24, 1918, 95 R.G.Z. 58.

201 LareNz, LemrsucH § 19 IIJ, at 205-09.

21 B.G.B. §8 823, 278, 831; Sept. 24, 1918, 95 R.G.Z. 58, 60; VvON CAEMMERER,
WANDLUNGEN DES DELIKTSRECHTS 56 (1960).

22 Austrian law: 4 Krane, KOMMENTAR ZUM ALLEGEMEINEN BURGERLICHEN
GeseTzBUCE § 878 (2d ed. 1951). Swiss law: Barben v. Moser, Cour de Justice
Civile, April 18, 1952, 75 Semaine Judiciare 193; Meyer v. Ville de Neuchitel,
Cour Civile, June 6, 1951, 77(II) Entscheidungen des Schweizerischen Bundes-
gerichtes [hereinafter cited as S.B.G.] 135; Roller v. Liischer, Bundesgericht, Nov.
8, 1932, 58(II) S.B.G. 429; 1 voN TUHR-SIEGWART, ALLGEMEINER TEIL DIES
SCEWEIZERISCHEIN OBLIGATIONENRECHTS 183-84 (2d ed. 1942) ; Rabel, Der sogen.
Vertrauensschaden im schweizerischen Recht, 27 ZEITSCERIFT FUR SCEWEIZERISCHES
Recar (NEUE Force) 291 (1908).

23Gee 2 Cormw & Caprrant, Traité pE Drorx Civii at No. 626 (Léon
Juillot de la Moranditre ed. 1959) [hereinafter cited as Cormv & Capirant]; 1 H.
Mazeaup, L. Mazeaup & TuUNC, TrartE THEEORIQUE ET PRATIQUE DE LA RESPON-
saBILITE CIviLE at Nos. 116, 121 (5th ed. 1957) ; CoHERIER, DES OBLIGATIONS NAIS-
SANT DES POURPARLERS PREATABLES A 1A FormaTION DES CONTRATS 60-79 (1939).
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was found to lead to undesirable results. The elaborate and
detailed expansion of precontractual duties, characteristic of
German law, appears to have no French counterpart. The Code
Civil itself, however, furnishes an illustration of the culpa in con-
trakendo principle, providing in article 1599 that while the sale of
a thing belonging to another is void, if the purchaser is unaware
of the seller’s defective title he may recover damages from him.
Since French, unlike German tort law, recognizes a general liabil-
ity for fault,®* the widespread discussion of Jhering’s theory is
noteworthy. Jhering’s influence on the development of the Italian
law is more pronounced. The new Italian code of 1942 has in-
troduced two provisions codifying the doctrine. Article 1337
contains an express provision imposing a responsibalita precon-
trattuale in accordance with the principles of good faith, and
article 1338 prescribes that a party who, when entering into the
contract, knew or should have known of its invalidity must reim-
burse the other party who innocently relied on its validity.

To sum up: whatever their theoretical basis or range of applica-
tion, notions of good faith in the form of culpa in contrakendo
or otherwise have become firmly established in the civil law sys-
tem. Thus, the idea that parties when negotiating for a contract
are dealing at arm’s length has found a powerful rival. Indeed, it
has been claimed, particularly in the German literature, that the
expansion of Jhering’s doctrine is one of the many striking in-
stances illustrating increasing awareness of the social nature of
the institution of contract and the profound transformation of its
law. The success of the doctrine, it has been asserted, is a clear
indication of the inadequacy of the model employed or presup-
posed in classical theory of contracts and its great civil law codi-
fications.?® This is a challenging thesis indeed, and all the more
since it creates the impression of a profound cleavage between the
philosophies of contract underlying the civil and the common law.
The common law of contracts, its case law informs us, permits
negotiating parties to deal with one another at arm’s length. To be

24 See Cope Crvit arts. 1382-84.

25 See HAupT, UEBER FAKTISCHE VERTRAGSVERHALTNISSE ¢ (1941); SIMITIS,
DiE FARTISCHEN VERTRAGSVERHALTNISSE ALS AUSDRUCK DER GEWANDELTEN SOZIALEN
FUNKTION DER RECHTSINSTITUTE DES PRIVATRECETS 337-90 (1957); Wieacker,
Willenserklirung und Social-Typisches Verhalten, in GOTTINGER FESTSCHRIFT FUR
pAS OBERLANDESGERICHT CELLE 95 (1961). Modern French literature emphasizes
the socialization of contract law. See, e.g., Josserand, 4 per¢u Général des Tendances
actuelles de la Théorie des Contrats, 36 REvoE TRIMESTRIELLE DE Droir CIvViL 1,

29 (1937).
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sure, since the days when Lord Mansfield began to shape the
modern law of contracts, it has come to recognize the duty to per-
form in good faith.?® Indeed, the Uniform Commercial Code has
now imposed an obligation to perform in good faith, and defines
good faith in terms of “honesty in fact” and, “in the case of a
merchant, observance of reasonable commercial standards of fair
dealing in the trade.” 2* But, it is argued, the good faith principle
ought not to be carried over into the formation stage of con-
tracts.”® While American labor law does go so far as to expressly
impose the duty to bargain in good faith, the Taft-Hartley Act is
quite explicit in preserving freedom of contract. It expressly
states that the “obligation [to bargain in good faith] does not
compel either party to agree to a proposal or require the making
of a concession.” ? Discussions of the general law of contracts
have ignored this by no means generally approved expansion and
have limited such duty to cases where a fiduciary relationship
exists.?°

Our paper is an attempt to study culpa in contrahendo and the
requirement of good faith on a comparative basis so as to deter-
mine whether these notions are completely foreign to the way of
thinking of a common law lawyer. Given the similarity in the
structure of Western commercial and industrial society this is
hardly plausible, despite the powerful influence of tradition. The
absence of good faith language is by no means conclusive. Notions
of culpa in contrahendo and good faith have clearly given rise to
many concepts applicable during the negotiation stage, such as
the notions of promissory estoppel and the implied in fact col-
lateral contract, which have been employed in order to protect
reasonable reliance on a promise.®* Furthermore, the German
contract rules of good faith find their functional equivalent in
certain common law tort doctrines, such as the special liability of
a proprietor to a business invitee. To study the impact of the

26 Kirke La Shelle Co., v. Paul Armstrong Co., 263 N.¥Y. 9, 87, 188 N.E. 163,
167 (1933); Boone v. Eyre, 1 H. Bl 273, 126 Eng. Rep. 160(a) (X.B. 1777);
Kingston v. Preston, 2 Doug. 689, 99 Eng. Rep. 437 (K.B. 1773).

27 Unrrormr ConsmeRCIAL CODE §§ 1—203, 201(19), 2~103(1)(b).

28 See, e.g., United States v. Braunstein, 75 F. Supp. 137 (S.D.N.Y. 1047),
appeal dismissed, 168 F.2d 749 (2d Cir. 1948).

29 Labor-Management Relations Act § 8(d), 61 Stat. 142 (194%), 29 US.C. §
158(d) (1958). For the meaning of the term see NLRB v. Insurance Agents’ Int’l
Union, 361 U.S. 477 (1960); Cox, The Duty to Bargain in Good Faith, 73 HARv.
L. Rev. 1401 (1958).

30 See Woodmont, Inc. v. Daniels, 274 F.2d 132, 13738 (zoth Cir. 1959).

31 See, e.g., Drennan v. Star Paving Co., 51 Cal. 2d 409, 333 P.2d 737 (1958).
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